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L INTRODUCTION

Indeed. This case is curious. Here, it is undisputed that
the City of Seattle (“City”) requires private funding for a public
project and steadfastly refuses to disclose any information
regarding such private funding or what benefit such private
financing sources will obtain for their participation in this public
project. Quiet honestly, West Marine cannot find a reborted
case in the Unior_1 where such a factual situation was bresented
toa cburt for decision. |

Nor should there be. The notion that a governmental
agency will use private funding for a public project for which the
power of eminent domain is used, without disclosing the terms
of such an érrangement is contrary to the protections afforded
property owners and possessors by the Washington
Cénstitution and the statutes relating to eminent domaiﬁ. The
City’s bold action in bringing this case to the courts with the
acknowledged and undisclosed private participation is a risky
move. The argument that the lack of such a reported case
renders West Marine’s argument frivolous is simply incorrect.
Like King County v. Theilman, 59 Wn.2d 586, 369 P.2d 503

(1962), the facts of this case are bizarre, if not unique. /d. at



595-96. The trial court should be reversed a’nd the matter
dismissed. The City is always free to reinitiate its action with the
proper presentation of evidence regarding thé private

participation at the public use and necessity stage.

Il ARGUMENT

A. ~ THE CITY HAS ADMITTED THAT IT HAS FAILED TO
MEET ITS BURDEN OF PROOF

At no time in its response does the City contend that it

did not have the burden of proof below nor does it argue that it
m‘et its burden. Rather, the City confuses its obligations to
respond to a public records request under applicable statutes -
wifh meeting its burden of proof by arguing it did not fail to
disclose any information because it was not asked. West
Marine contends that the City must meet its burden of proof by
presenting all documents relating to the private participation in
the Project. |

“While no public records .request was made, hone was
necessary as the City acknowledged to the trial court that no

agreement with the private funding sources was in place at the

' The City failed to include the May 2008 Ordinance (which
acknowledged the need for private participation in the Project) in its petition
for eminent domain or in its paperwork on public use and necessity. See CP
1-6; 7-48. . :



time of the hearing on public use and necessity. RP 15, Lines
14-17. |
Here, the City has failed to meet its burden of proof by
failing to provide the details of the private financing necessary
for the Project. |
Because constitutional rights of a property owner
are implicated, the burden of proof is on the
condemning agency to demonstrate that the
condemnation is for a public use and that the
taking is necessary for that public use. State ex
rel. Wash. State Convention & Trade Cir. v.
Evans, 136 Wn.2d 811, 822-23, 966 P.2d 1252

(1998) ( Convention Ctr.); King County v.
Theilman, 59 Wn.2d.586, 369 P.2d 503 (1962).

Public Utility Dist. No. 2 of Grant County v. North American
Foreign Trade Zone Industries, LLC, 159 Wn.2d 555, 598, 151
P.3d 176 (2007) (J.M. Johnson, J. dissenting). It necessarily
flows from this burden, that when a public project involves any
private participation, the condemning authorify is obligated, in
order to meet its burden of proof, to provide all information
relating to that privéte participation.

There is no information of any kind in the record before

this court regarding what the City’s arrangement is with the

'private party contributors. Unless and until this information is



disclosed, the constitutionally mandated balancing test cannot

be employed.

B. THE CITY’S FOCUS IS IMPROPERLY LIMITED — THE
INQUIRY DOES NOT STOP AT PHYSICAL
OCCUPATION

The City further contends that because there will be no

private physical use of the proposed expanded Mercer Street,

_that the Project necessarily passes a public use and necessity

I
!

analysis. The City’'s argument is too narrow a focus; the

- constitutional inquiry does not stop at whom or what will be

physically occupying the property subject to eminent domain.
Rather, the project is viewed as a whole. |

A trial court should not put on blinders, as it were,
to the project as a whole in adjudicating public use
and necessity for the condemnation of various
component parts of the project. ... It is only by
considering the project as a whole that a court can
properly adjudicate whether.a component parcel is
being condemned for a truly public use.

In re: City of Lynnwood, 118 Wn. App. 674, 681, 77 P.32d 378

(2003).

The City's reliance on Steilacoom v. Thompson, 69

Wn.2d 705, 419 P.2d 989 (1966) is misplaced. There, the

project at issue was a subterranean sewer line which this court

decided that since there was no private use of the sewer line



‘despite the fact that the line was private funded, that the project

paésed a challenge of public use and necessity. Again, there is
no evidence that any property owner or possessor was
displaced as a result of the construction of the sewer line as
here. The City’s reliance on HTK Management, LLC v. Seattle
Popular Monorail Authérity, 155 Wn.2d 612, 121 P.3d 1166
(2005) is similarly misplaced as that pése did nof involve any
private funding of a public project as here.

In each of the following cases, there was no claimed
private physical use of the cbndemned property yet the
referenced court concluded. that the project did not pass a
challenge to public use and necessity. King County v.
Theilman, 59 Wn.2d 586, 595, 369 P.2d 503 (1962) ('roadway
project); State v. Superior Court, 128 Wésh; 79,222 P. 208
(1924) (roadway project failed neceséity analyéis); Cowlitz
County v. Martin, 142 Wn. App. 860, 177 P.3d 102, review
denied, 164 Wn. 2d 1021 (2008) (roadway claim embedded in
action under the Salmon Recovery Act). Even in State v. Bank
of California, 5 Wn. App. 861, 491 P.2d 697 (1971) where the
State of Washington sought‘to condemn a greenbelt along a

roadway project, there was no evidence of private physical



occupation of the condemned property. Obviously, the
constitutional inquiry involves more than mere physical

occupation.

C. THE QUESTION OF NECESSITY WAS RAISED
BELOW '

At page 10 of its brief, fhe City complains that West
Marine did.not challenge the necessity element. of the three
pdint analysis at the trial court, apparently referring to RAP 9.12
(although not citing it) the special rule on summary judgment
which limits app,el'late review to those issues brought to the
attention of the trial court. The City is incorrect as “parfies can

clearly cite additional authority on appeal in support of issues

‘they have already raised.” Brutsche v. City of Kent, 164 Wn.2d

664, 193 P.3d 110, 115 n.3, (2008). Below, West Marine
claimed, as it does in this court, that the City’s failure to pfovide
any evidence regarding the private fundihg rendered it
impossible to determihe the propriety of it and thus a fraud

which was and is occurring. CP. 447-449. If the court is inclined

~ to agree with the City on this point, West Marine pointé out that -

this case involving a manifest error affecting a constitutional

right which may be raised for the first time on appeal. RAP



2.5(a). Obviously, it is West Marine's contention that the trial
court's decision is a manifest error which has affected its

constitutional rights.

‘D. THE RECENTLY PASSED FEDERAL STIMULUS

PACKAGE DOES NOT SOLVE THE CITY’S PROBLEM

The City contends that the Project is on some
unidenfiﬁed list of projecfs for which the recently passed
American Recovery and Reinvestment Act of 2009? (“Recovery
Act”). However, the City has not presented any evidence that
this alleged federal funding will obviate the need for private
participa’cion in the Project. Thus, the City is asking this court o

consider evidence which is not supported in the récord and was

‘not before the trial court. Sherry v. Financial Indem. Co., 160

Wn.2d 611, 615 n.1, 160 P.3d 31 (2007) (“We also decline to
consider facts recited in the briefs but not supported by the
record. Cf. RAP 10.3(a)(5), 13.4(c)."). |

Moreover, the City’s claim by Ms‘. Angela Brady that this_‘
Project is part of the Recovery Act is not based in law. First, her

declarations predate the adoption date of the Recovery Act.

2 As of the date of this brief, this recent legislation (which was signed by
President Obama on February 17, 2009) has not been ass;gned a Public Law
Number or a section of the United States Code although it is known as H.R. 1 and S.1
of the 111" United States Congress. It may be located at this link through the lerary
of Congress: hitp:/thomas.loc.gov/cgi-bin/bdquery/z?d111:H.R.1: )



Second, the Recovery Act describes types of projects but does

not specifically list any transportation project. See H.R. 1, Title
XIl, Transportation & Housing and Urban Development, and

Related Agencies, Department of Transportation. In short, Ms.

‘Brady’s statements that the Project will receive Federal stimulus

money are nothing more than speculation.

Irrespective of any available funds under the Recovery
Act, such information is utterly irrelevant to this court’é
consideration of the challenge on public use and nécessity as

noted by the City by its citation to State ex rel. Sternoff v.

. Superior Court for King County, 52 Wash.2d 282, 289, 325 P.2d

300, 305 (1958) where this court stated:

~ Certain objections made by relators challenge the
ability of the state to complete the contemplated
highway. These matters relate to certain
conditions which must be met before the state
may qualify for apportioned Federal maiching
funds which will, in large measure, be used to -
finance construction. Relators fear that the
highway presently proposed will not be .
constructed. But these matters are not germane to
the issues before the court in determining the right
of the condemner to an order adjudicating public
use and necessity. .

Thus, the existence or non-existence of Federal stimulus

money is simply not relevant to this court's decision.



E. THE CITY IS NOT ENTITLED TO ATTORNEYS FEES
OR COSTS

The City makes a claim for attorneys fees at page 12 of
its brief without any citation fo authority as a basis for the award
althrough' repeatedly states that West Marine’s appeal is
frivolous. This is not the case.

West Marine cannot find, and the City has not cited, any |
case in the Union addressing the fact patterh presented here—
such a stéte of affairs, hdwever, does not render an appeal
frivolous. As ié shown in the briefing, and‘ with the oral
argument at the tr_iél court, debatable issues are presented. An
apbeal is frivoloué when thére. are no debatable issues over
which reasonable minds ‘could differ and there is so little merit
that the chanbe of reversal is slim. RAP 18.9(a); Kearney v.
Kearney, 95 Wn. App. 405, 417, 974 P.2d 872, review denied
138 Wn.2d 1022 (1999). This is not such a case. The City is
not entitled to fees under RAP 18.9 or other rule or statute '
relating to a frivolous appeal.

ill. CONCLUSION

Again, the trial court should be reversed and this matter
dismissed until the City finalizes and discloses all private

participation in the Project at which point it can reinitiate its



action and a constitutional analysis on that private participation
can be conducted.
Respectfully submitted this 19™ day of February, 2009.
- THE LAW OFFIC THERINE C. CLARK, PLLC
C'y
Cat}erine C. Clark, WSBA 21231
Attorneys for Respondent

By:
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